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DIGEST: 

F i r e f i g h t e r s  who work t w o  24-hour and one 
12-hour s h i f t  i n  each  a d m i n i s t r a t i v e  work- 
week and r e c e i v e  premium pay o n  a n  a n n u a l  . 
b a s i s  f o r  r e g u l a r l y  schedu led  s t andby  d u t y  
are p r e c l u d e d  from r e c e i v i n g  a d d i t i o n a l  
o v e r t i m e  pay f o r  work, i n  e x c e s s  o f  8 h o u r s  
a day t h a t  is p a r t  o f  t h e i r  r e g u l a r l y  
schedu led  a d m i n i s t r a t i v e  workweek. How- 
e v e r ,  t h e y  may be e n t i t l e d  t o  r e c e i v e  com- 
p e n s a t i o n  under  t h e  F a i r  L a b o r  S t a n d a r d s  
A c t ,  a t  a ra te  o f  n o t  less t h a n  one and 
one-ha l f  times t h e i r  r e g u l a r  rate f o r  a l l  
h o u r s  i n  excess o f  108 h o u r s  i n  a b iweekly  - pay p e r i o d .  

T h i s  act ion is i n  r e s p o n s e  t o  a request from 
M r .  James M. P i e r c e ,  P r e s i d e n t ,  N a t i o n a l  F e d e r a t i o n  of 
F e d e r a l  Employees, f o r  a d e c i s i o n  on  whether  F e d e r a l  f i r e -  
f i g h t e r s  who are r e c e i v i n g  premium pay as a u t h o r i z e d  by 
5 U.S.C. S 5 5 4 5 ( c ) ( 1 )  fo r  r e g u l a r l y  schedu led  s t andby  
d u t y ,  are e n t i t l e d  t o  a d d i t i o n a l  o v e r t i m e  pay under  
5 U.S.C. S 5 5 4 2 ( a )  f o r  work scheduled  i n  advance i n  excess 
o f  8 h o u r s  a day.  T h i s  matGer h a s  been p r e s e n t e d  under 
o u r  p r o c e d u r e s  se t  f o r t h  a t . 4  C.F.R. P a r t  2 2 . ( 1 9 8 4 )  f o r  
d e c i s i o n s  o n  a p p r o p r i a t e d  fund e x p e n d i t u r e s  which are o f  
m u t u a l  conce rn  t o  F e d e r a l  a g e n c i e s  and l a b o r  o rgan iza -  
t i ons .  I n  view of t h e  a p p l i c a b l e  p r o v i s i o n s  o f  law, f i r e -  
f i g h t e r s  who r e c e i v e  premium pay o n  an  annua l  b a s i s  f o r  
r e g u l a r l y  schedu led  s t a n d b y  d u t y  are p r e c l u d e d  from 
r e c e i v i n g  a d d i t i o n a l  o v e r t i m e  pay under section 5542(a )  
f o r  work t h a t  is p a r t  o f  a n  employee 's  r e g u l a r l y  scheduled  
a d m i n i s t r a t i v e  workweek. 

The f i r e f i g h t e r s  a t  t h e  Ve te rans  A d m i n i s t r a t i o n  Medi- 
cal  C e n t e r ,  N o r t h p o r t ,  N e w  York, are r e g u l a r l y  scheduled  
d u r i n g  a n  a d m i n i s t r a t i v e  workweek t o  work a t o u r  o f  d u t y  
of 60 h o u r s  c o n s i s t i n g  of t w o  24-hour  s h i f t s  and one 
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12-hour s h i f t .  Dur ing  e a c h  24-hour s h i f t  t h e  f i r e f i g h t e r s  
are i n  a work s t a t u s  for 8 hours-,  and in standby status, 
i n c l u d i n g  a designated sleep period, for the remaining 
16 hours, During t h e  12-hour  s h i f t ,  t h e  f i r e f i g h t e r s  are 
i n  a s t a n d b y  s t a t u s  for  4 h o u r s .  F o r  t h i s  e x t e n d e d  t o u r  
of d u t y  t h e  f i r e f i g h t e r s  r e c e i v e  t h e i r  b a s i c  r a t e  of pay  
and premium p a y  o f  12  1 /2  p e r c e n t  o f  t h e i r  b a s i c  ra te  a s  
a u t h o r i z e d  by  5 U.S.C.  S 5 5 4 5 ( c ) ( l ) .  See 55 Comp. Gen, 
908 ,  910 ( 1 9 7 6 ) .  

The F e d e r a t i o n  c o n t e n d s  t h a t  t h e  a g e n c y  s h o u l d  com- 
pensate t h e  f i r e f i g h t e r s  f o r  work pe r fo rmed  d u r i n g  t h e i r  
r e g u l a r  s h i f t ,  i n c l u d i n g  s t a n d b y  t i m e ,  i n  e x c e s s  of 
8 h o u r s  a d a y ,  a t  t i m e  and  a h a l f  t h e i r  r e g u l a r  r a t e  u n d e r  
5 U.S.C. S 5 5 4 2 ( a ) ,  s i n c e  s u c h  work is  s c h e d u l e d  i n  
advance  and  t h e  f i r e f i g h t e r s  h o l d  t h e m s e l v e s  ready t o  
perform d u t i e s  a s  t h e  need  a r i ses ,  d u r i n g  s t a n d b y  t i m e .  
The  F e d e r a t i o n ' s  a rgument  is t h a t  s u c h  work is n o t  compen- 
sated t h r o u g h  premium p a y  o n  a n  a n n u a l  b a s i s  b e c a u s e  t h a t  
pay  is i n t e n d e d  f o r  t h e  p e r f o r m a n c e  of d u t i e s  t h a t  c a n n o t  
be s c h e d u l e d  i n  advance .  

x 
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The F e d e r a t i o n ' s  c o n t e n t i o n  t h a t  t h e  work i n  q u e s t i o n  
is n o t  compensa ted  t h r o u g h  premium pay  is e r r o n e o u s .  
S t a t u t o r y  law g o v e r n i n g  t h e  payment of o v e r t i m e  compensa- 
t i o n  t o  F e d e r a l  employees is c o n t a i n e d  i n  T i t l e  5 o f  t h e  
U n i t e d  S t a t e s  Code. The s p e c i f i c  p r o v i s i o n s  r e l a t i n g  to  
c o m p e n s a t i o n  f o r  s t a n d b y  d u t y  are set  f o r t h  a t  5 U.S.C. 
S 5 5 4 5 ( c ) ( 1 )  a s  f o l l o w s :  

" ( c )  The head  o f  a n  a g e n c y ,  w i t h  t h e  
a p p r o v a l  o f  t h e  O f f i c e  o f  P e r s o n n e l  
Management may p r o v i d e  t h a t  -- 

" ( 1 )  a n  employee i n  a p o s i t i o n  
r e q u i r i n g  him r e g u l a r l y  t o  rema in  a t ,  or 
w i t h i n  t h e  c o n f i n e s  o f ,  h i s  s t a t i o n  d u r i n g  
l o n g e r  t h a n  o r d i n a r y  p e r i o d s  o f  d u t y ,  a 
s u b s t a n t i a l  par t  o f  which  c o n s i s t s  o f  
r e m a i n i n g  i n  a s t a n d b y  s t a t u s  r a t h e r  t h a n  
p e r f o r m i n g  work, s h a l l  r e c e i v e  p r e m i u m  p a y  
f o r  t h i s  d u t y  o n  a n  a n n u a l  bas i s  i n s t e a d  o f  - 
p r e m i u m  pay p r o v i d e d  by o t h e r  p r o v i s i o n s  o f  
t h i s  s u b c h a p t e r ,  e x c e p t  fo r  i r r e g u l a r ,  
u n s c h e d u l e d  o v e r t i m e  d u t y  i n  e x c e s s  o f  h i s  
r e g u l a r l y  s c h e d u l e d  w e e k l y  t o u r .  Premium 
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an appropriata=8perceegeF not i 
25 percene,'. o€ suck part=. of- tbe 
basic pay for  the position as'does not 
exceed the minimum rate of basic pay for 
GS-10 * * *." (Underscoring added.) 

As we discussed in Lewis E. Meyer,/B-200639, April 5, 

;.r?. 

1981, the legislative history of 5 U.S.C. S 5545(c)(l) 
shows that the annual premium pay provision was enacted 
for the express purpose of allowing additional annual? pay 
in lieu of overthe, night, and holiday pay for General 
Schedule employees who are required to remain at or within 
the confines of their stations during longer than ordinary 
periods of duty, but who spend a substantial part of their 
time on duty in a standby status rather than actually per- 
forming work. In Meyer we stated that additional compen- 
sation of 25 percent of basic pay is the maximum a General 
Schedule employee may receive, except for "irregular" or 
"unscheduled" overtime duty in excess of the regular tour 
of duty. However, in that decision we noted that if the 
employee's entitlement to "time-and-a half" overtime com- 
pensation for the hours of actual overtime work performed 
exceeds the amount of annual premium pay which would 
otherwise be payable for the performance of standby 
duties, the employee is to be paid that overtime compensa- 
tion rather than standby premium pay. See 5 C.F.R. 
S 550.142 (1984). 

The applicable regulation, 5 C.F.R. S 550.163(a)' 
(1984), "Relationship to Other Payments" states that an 
employee receiving premium pay on an annual basis for 
regularly scheduled overtime, a substantial part of which 
consists of standby duty, may not receive premium pay for 
regular overtime work or night, holiday or Sunday work. 
By definition "regular overtime work" means overtime work 
that is part of an employee's "regularly scheduled 
administrative workweek." 5 C.F.R. S 550.103(g) (1984). 
A "regularly scheduled administrative workweek"' for a 
full-time employee is the period within an administrative 
workweek, established in accordance with 5 C.F.R. 
S 610.111 within which the employee is regularly scheduled 
to work, 5 C.F.R. 4: 550.103(n) (1984). Under 5 C.F.R. 
S 610.111(c)(l) when an employee is paid additional pay 
under 5 U.S.C. S 5545(c)(1), his regularly scheduled 
administrative workweek is the total number of regularly 
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scheduled hours  of d u t y  a week,. Under 5 C . F . R .  
fi 61 0.11 I (c) (2.) when ark employee- has a. , tour  of duty which 
includes a period d u r i n g  w h i c h  he remains at or within the 
confines of h i s  s t a t i o n  i n  a s t a n d b y  s t a t u s  r a t h e r  tharr 
p e r f o r m i n g  a c t u a l  work,  h i s  r e g u l a r l y  s c h e d u l e d  admin i s -  
t r a t i v e  workweek is t h e  t o t a l  number of r e g u l a r l y  sched-  
u l e d  h o u r s  o f  d u t y  a week, i n c l u d i n g  time i n  a s t a n d b y  
s t a t u s  e x c e p t  t h a t  allowed f o r  s leep and  meals by r e g u l a -  
t i o n  of t h e  agency .  

Here t h e  f i r e f i g h t e r s  d i d  n o t  p e r f o r m  work i n  excess 
of t h e i r  60-hour r e g u l a r l y  s c h e d u l e d  a d m i n i s t r a t i v e  work- 
week which ,  i n c l u d e d  r e g u l a r  overtime work. Because:$bhe 
f i r e f i g h t e r s  are  r e c e i v i n g  premium pay on  a n  a n n u a l  basis 
f o r  r e g u l a r l y  s c h e d u l e d  o v e r t i m e ,  a s u b s t a n t i a l  pa r t  of 
w h i c h  c o n s i s t s  o f  s t a n d b y  d u t y ,  t h e y  are p r e c l u d e d  from 
r e c e i v i n g  o v e r t i m e  pay  f o r  t h e  same h o u r s  u n d e r  5 U.S.C. 
S 5 5 4 2 ( c ) ( l ) .  5 C.F.R. S 5 5 0 . 1 6 3 ( a ) .  

I n  t h i s  case there  is  no  c o n t e n t i o n  of " i r r e g u l a r "  or 
' unschedu led"  o v e r t i m e  work o u t s i d e  t h e  r e g u l a r  t o u r s  of 
d u t y .  However, w e  n o t e  t h a t  a n  employee'  i n  receipt  o f  
premium p a y  o n  a n  a n n u a l  b a s i s  f o r  r e g u l a r l y  s c h e d u l e d  
s t a n d b y  d u t y  is compensa ted  f o r  " i r r e g u l a r "  o r  "unsched-  
u l e d "  o v e r t i m e  work u n d e r  5 U.S.C. S 5 5 4 2 ( a ) .  S e e  F e d e r a l  
P e r s o n n e l  Manual Letter 551-5, J a n u a r y  1 5 ,  1975,  Puttach- 
ment 3. 

From t h e  s u b m i s s i o n  i t  appears t h a t  t h e  F e d e r a t i o n  is 
c o n t e n d i n g  t h a t  t h e  f i r e f i g h t e r s  a r e  p e r f o r m i n g  work o the r  
t h a n  s t a n d b y  d u t i e s  d u r i n g  t h e i r  s c h e d u l e d  s t a n d b y  d u t y  
h o u r s .  However, w e  b r i n g  to  t h e  F e d e r a t i o n ' s  a t t e n t i o n  a 
p r e v i o u s l y  c o n s i d e r e d  s i t u a t i o n  where  a f i r e f i g h t e r  
claimed o v e r t i m e  c o m p e n s a t i o n  f o r  watchwork pe r fo rmed  
d u r i n g  per iods he  s a i d  were s e t  a s i d e  f o r  s l e e p i n g  d u r i n g  
h i s  normal  s t a n d b y  h o u r s .  I n  t h a t  case w e  s t a t e d  t h a t  
premium p a y  u n d e r  5 U.S.C. S 5 5 4 5 ( c ) ( l )  is i n  l i e u  of 
other c o m p e n s a t i o n  for  o v e r t i m e ,  n i g h t ,  h o l i d a y  and  Sunday 
work except i r r e g u l a r  u n s c h e d u l e d  o v e r t i m e  d u t y  i n  e x c e s s  
of a n  employee's r e g u l a r l y  s c h e d u l e d  week ly  t o u r .  T h e r e -  
f o r e ,  w e  h e l d  t h a t  t h e r e  was no  a u t h o r i t y  f o r  a l l o w a n c e  o f  
a d d i t i o n a l  c o m p e n s a t i o n  where  t h e  employee  d u r i n g  h i s  
r e g u l a r l y  s c h e d u l e d  t o u r  o f  s t a n d b y  d u t y  is  r e q u i r e d  t o  
p e r f o r m  c e r t a i n  d u t y  w h i c h  is r e g a r d e d  more i n  t h e  n a t u r e  
of work t h a n  t h e  normal  s t a n d b y  d u t y .  B-178613, J u l y  6 ,  
1973. 
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Although the i s s u e  was n o t  raised in *the subxnbsb &a,. 

w e  pow out. that..- Pair Labor--Skarrcta;rds; &rt~..C=):, 
29 U.S.C.. s 2Ql et.seq.;,.Rmy a l s o  be~-.applicahl.e-~ A l W u y h "  
the f i r e - f i g h t e r s T r e  p r e c l u d e d  from b e i n g  paid overt&me.- . 

u n d e r  5 U.S.C. S 5542(a) for  a n y  of t h e  120 r e g u l a r l y  
s c h e d u l e d  h o u r s  t h e y  work i n  a b i w e e k l y  pay p e r i o d ,  i f  the 
FLSA is appl icable  to  t h e  N o r t h p o r t ,  N e w  York VA Medical 
C e n t e r  f i r e f i g h t e r s ,  t h e y  a re  e n t i t l e d  t o  r e c e i v e  compen- 
s a t i o n  u n d e r  t h e  FLSA f o r  t h o s e  h o u r s  t hey  work i n  e x c e s s -  
of 108 h o u r s  i n  a b i w e e k l y  p a y  p e r i o d .  29 U.S.C. S 207(k) 
(1982). The FLSA r e q u i r e s  t h a t  f i r e f i g h t e r s  be paid a t  a 
rate af not less t h a n  o n e  and o n e - h a l f  times t h e i r  regular 
ra te  f o r  a l l  h o u r s  i n  e x c e s s  o f  108 h o u r s  i n  a b i w e e k l y  
pay p e r i o d .  For a more d e t a i l e d  e x p l a n a t i o n  of t h e  appli-  
c a b i l i t y  of t h e  FLSA and t h e  p r o c e d u r e s  to  b e  f o l l o w e d  i n  
p u r s u i n g  a FLSA claim see David L. Gipson ,  B-208831, 
A p r i l  5, 1983, and a u t h o r i t i e s  ci ted t h e r e i n .  

I n  a c c o r d a n c e  w i t h  t h e  f o r e g o i n g  d i s c u s s i o n ,  F e d e r a l  
f i r e f i g h t e r s  who r e c e i v e  premium p a y  unde r  5 U.S.C. 
5 5545(c)(1) o n  a n  a n n u a l  bas i s  for r e g u l a r l y  s c h e d u l e d  
s t a n d b y  d u t y  are  n o t  e n t i t l e d  t o  a d d i t i o n a l  o v e r t i m e  pay 
u n d e r  5 U.S.C. S 5542 f o r  work t h a t  is par t  o f  t h e  f i r e -  
f i g h t e r s  r e g u l a r l y  s c h e d u l e d  a d m i n i s t r a t i v e  workweek. 

&&e d-+ G e n e r a l  1 o f  t h e  Uni ted  S ta tes  
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